
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
  
PETER NICHOLS 
 Plaintiff 
 
v. 
 
REVEREND ARTHUR D. JOHNSON 
AND DEFENDANT TWO  
 Defendants 

CIVIL ACTION NO. 05-CV-11422-RCL 

 
 

OPPOSITION OF DEFENDANT, REV. ARTHUR D. JOHNSON, O.S.A.,  
TO PLAINTIFF’S MOTION TO AMEND1 

 
 

I.  Summary of Argument 
 
 Plaintiff has filed a motion to amend his complaint to add Rev. Arthur F. Smith, O.S.A., 

as an additional defendant.  This motion is presented almost 15 months after the action was first 

filed in the state court and eight months after it was removed to this Court. The motion implies, 

but never states, that Father Smith is being made a party based on recently discovered evidence. 

However, the facts upon which plaintiff grounds his motion were known to plaintiff before he 

filed the action against Fr. Johnson.  Plaintiff provides no explanation or justification for his 

delay in pursuing Fr. Smith.  The effect of this latter-day maneuver will be to unnecessarily 

prolong the course of the litigation and make it more complex, all to the detriment of Fr. 

Johnson.  It is not in the interest of justice to permit plaintiff to engage in dilatory tactics.  

Plaintiff’s motion to amend to add a new defendant therefore should be denied. 

                                                 
1  Proposed defendant, Reverend Arthur F. Smith, has filed a separate opposition to the motion.  Defendant Fr. 
Johnson hereby restates and incorporates herein the arguments contained in Fr. Smith’s opposition. 
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II.  Factual Background   

 Plaintiff claims that he was sexually abused when he was 14 years old.  He has identified 

the abuser as Rev. Robert A. Turnbull, O.S.A., a former member of the faculty at Austin 

Preparatory School (“Austin Prep”).  Fr. Turnbull is deceased. The abuse is alleged to have 

occurred in 1977.  At the time, Fr. Turnbull was a teacher and assistant football coach at the 

school.   

 Plaintiff avers that, at the time of the alleged abuse, Father Johnson was a member of the  

Augustinian Order and the Sub-Prior of the Augustinian community associated with Austin 

Prep.2  He further alleges that in his capacity as Sub-Prior, Father Johnson negligently failed to 

supervise Fr. Turnbull, causing plaintiff harm. 

Father Smith, also an Augustinian priest, has been identified in the proposed Second 

Amended Complaint as a former Prior of the community and a former Dean of Students of the 

school.  As set forth in Fr. Smith’s opposition, he has been a citizen of Pennsylvania for the past 

19 years and presently lives at the Augustinian Monastery in Villanova, Pennsylvania. He is 

eighty years old and is confined to the Monastery where he receives around-the-clock care for 

mental and physical ailments. Among other things, he suffers from senile dementia with 

agitation and psychosis.  He has other chronic and debilitating medical problems which impair 

the function of his heart and lungs.  See, Opposition of Proposed Additional Defendant, Rev. 

Arthur R. Smith, O.S.A., to Plaintiff’s Motion to Amend, Exhibits A and B.  

                                                 
2  In his proposed Second Amended Complaint, the plaintiff alleges that “[a]t all relevant times, Austin Preparatory 
was operated by the religious priests of the Augustinian Fathers.” Second Amended Complaint, ¶ 5.  Fr. Johnson 
believes that plaintiff has no factual basis for this assertion.  In fact, Fr. Johnson has offered plaintiff documentary 
evidence to the contrary. In his Initial Disclosures pursuant to Fed. R. Civ. P. Rule 26(a)(1), Fr. Johnson identified a 
Memorandum of Agreement under which the Augustinian Order transferred the school to a lay organization in 1973, 
four years prior to the alleged events upon which plaintiff bases his complaint. See Ex. A attached hereto. Plaintiff 
has offered nothing to connect the Augustinian Order with the control or administration of Austin Prep at the time of 
the alleged abuse. 
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III. Argument 

The plaintiff’s motion should be denied on the ground that it causes undue delay.  

Plaintiff is engaging in dilatory tactics and proceeding in a manner that can only cause further 

delay and expense.  He has failed to act in a timely fashion to add Fr. Smith, although he 

apparently has been in possession of the information on which he now grounds his motion for 

more than a year.   

There are limits to a court’s largess in granting a motion to amend, despite the general 

principle that it should be “freely given.”  Where there is, inter alia, undue delay, bad faith or 

dilatory motive, the motion should be denied.  See Foman v. Davis, 371 U. S. 178, 182 (1962).  

See also, Hatch v. Dept. for Children, Youth and Their Families, 274 F.3d 12, 19 (1st Cir. 2001).  

Over time, the burden on a plaintiff seeking to amend a complaint becomes more exacting.  

“[T]he longer a plaintiff delays, the more likely the motion to amend will be denied, as 

protracted delay, with its attendant burdens on the opponent and the court, is itself a sufficient 

reason for the court to withhold permission to amend.”  Steir v. Girl Scouts of the USA, 383 F.3d 

7, 12 (1st Cir. 2004) (citing Acosta-Mestre v. Hilton Int'l of P.R., Inc., 156 F.3d 49, 52-53 (1st 

Cir. 1998)).   

Plaintiff has waited almost 15 months to make the motion to add Fr. Smith.  He first filed 

his complaint in state court in December, 2004 and amended it once, as a matter of right, on 

January 5, 2005.  Plaintiff made no attempt to serve this lawsuit for over six months, despite 

counsel’s written offer to accept service for Fr. Johnson in February of 2005.  Instead, plaintiff 

filed a several motions in the state court, ex parte, seeking extensions of time within which to 

serve the complaint.3  

                                                 
3  The history of the state court proceeding is laid out in Fr. Johnson’s Opposition to Plaintiff’s Ex Parte Motion to 
Enlarge Time to Serve Defendants and Amend Tracking Order, attached hereto as Exhibit B.   

Case 1:05-cv-11422-RCL     Document 16      Filed 03/20/2006     Page 3 of 7



4 

Ultimately, the court granted plaintiff one last opportunity to serve Fr. Johnson and 

prosecute this lawsuit.  Fr. Johnson thereafter exercised his right to remove the case to this forum 

under diversity jurisdiction.  At the Scheduling Conference on October 5, 2005, the Court 

granted plaintiff until March 6, 2006, to move to amend or add a party to substitute for the 

pseudonymous Defendant Two.  Plaintiff filed his motion to amend to add Fr. Smith on the very 

last day permitted under the Court’s order.  Plaintiff is not prosecuting his case in a timely and 

efficient fashion.  The addition of a second defendant will clearly increase the expense and 

complexity of Fr. Johnson’s defense of this matter, be it as a result of additional depositions, a 

longer trial, or more extensive motion practice.   

In support of his motion, plaintiff offers no explanation for the delay in seeking to add Fr. 

Smith.  The documents plaintiff relies upon in support of his motion are not newly discovered.  It 

appears that prior to filing the original state court complaint plaintiff had in his possession all the 

material on which he now bases his claim against Fr. Smith.  There are pages from collections of 

Catholic directories that have been publicly available since 1982. See Plaintiff Peter Nichols’ 

Motion to Amend Complaint, Exhibit 4.  There is a copy of a civil complaint filed by plaintiff’s 

counsel in 2003 on behalf of another client.  See Id., Exhibit 8.  There is Nichols’ high school 

transcript.  See Id., Exhibit 2.  There are materials relating to Fr. Turnbull, including biographical 

data, which have been in the possession of plaintiff’s counsel as a result of earlier claims against 

Fr. Turnbull. See Id., Exhibits 3 and 5.  Exhibit 3 is merely the Order’s record of Fr. Turnbull’s 

assignments. Exhibit 5 is a memorandum dated May 6, 1981, also from the Order’s files, which 

contains a report of an unrelated incident involving Fr. Turnbull.  It recites that Fr. Smith was 

made aware by an unnamed doctor at some indefinite time that Father Turnbull had been accused 

of inappropriately touching a student.  Exhibits 6 and 7, each dated in 1994, record the 
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complaints of two other individuals that Fr. Turnbull engaged in inappropriate sexual conduct 

with them, one during the 1976-1977 school year and the other in the early 1970’s. These 

documents were apparently obtained from public records in a prior state court proceeding.  See 

Ford et al. v. Law et al., Civ. Action No. SUCV2002-04551 (Mass.Super. filed Oct. 11, 2002), 

Docket Entry No. 203, The Roman Catholic Archbishop of Boston’s production of documents 

relating to Reverend John Turnbull.  They were filed with the Court by the Archdiocese on or 

about December 17, 2002.  Relevant pages of the computer based docket are attached hereto as 

Exhibit C.4   

The identity of Fr. Smith is not recently discovered. Indeed, plaintiff has offered no 

explanation for the timing of his motion to add Fr. Smith as a party.  Local Rule 15.1(A) requires 

that amendments that seek to add a party “shall be sought as soon as an attorney reasonably can 

be expected to have become aware of the identity of the proposed new party.”  (Emphasis 

added.)  See also Data General Corp. v. Grumman Systems Support Corp., 825 F.Supp. 340, 345 

(D.Mass. 1993). A motion to amend may be denied where a party does not take action until long 

after it first became aware of the facts which form the basis for the motion.  See Steir, 383 F.3d 

at 14.  A court should consider as relevant to whether justice requires leave to amend under Rule 

15(a) “what the plaintiff knew or should have known and what he did or should have done.” 

(quoting Leonard v. Parry, 219 F. 3d 25, 30 (1st Cir. 2000)).  See also Datascope v. SMEC, Inc., 

962 F.2d 1043, 1045 (Fed.Cir. 1992) (undue delay where plaintiff was or should have been 

aware of the relevant facts long before it sought to an amendment to add an additional 

                                                 
4  Of note, none of the documents plaintiff appends to his motion support his claims against either Fr. Johnson or Fr. 
Smith. Notably, none mention Fr. Johnson, either personally or in any allegedly official role.  Nor do any of the 
documents provide probative evidence that any member of the Augustinian Order was aware of complaints of abuse 
concerning Fr. Turnbull as of 1977, the time when plaintiff claims to have been abused.    
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defendant).  Under the standard set by the rules and elucidated by the cases, plaintiff has failed to 

name Fr. Smith in a timely fashion.   

IV.  Conclusion 

 For the foregoing reasons, plaintiff’s motion for leave to add Fr. Smith as a defendant 

should be denied. 

 

       Respectfully submitted, 
DEFENDANT, Reverend Arthur D. Johnson 
By his Attorneys, 

             
       /s/ Jean A. Musiker 

___________________________ 
Jean A. Musiker, BBO # 365410 
Carl A. Roller, BBO # 665008  
Sugarman, Rogers, Barshak & Cohen, P.C. 
101 Merrimac Street, 9th Floor 
Boston, MA 02114 
(617) 227-3030 

 musiker@srbc.com 
 roller@srbc.com 
 
DATED:  March  20, 2006 
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CERTIFICATE OF SERVICE 

 
 I, Jean A. Musiker, hereby certify that this document, filed through the ECF system, will 
be sent electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non registered participants on March 
20, 2006. 

 
Mitchell Garabedian, Esquire 
William H. Gordon, Esquire 
Law Offices of Mitchell Garabedian 
100 State Street 
Boston, MA 02109 

       
             
       /s/ Jean A. Musiker 
       ________________________ 
       Jean A. Musiker 
       musiker@srbc.com 
 
  
 
 
375078v2 
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